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5 Dojars M Jux, late of the and of Jamaica, r now Mer- 
chant 1 in W = 


* w E * 8. 


The PETITION. 4 Meſſ. Maxsrurp, Hunan, 2 Co. 


| Merchants i in W 


4 


- 7 \ H E reſpondent, of this date; accepted a bill for Nor. 15. 


pany, payable fourteen months after date, at their ware 
houſe in Edinburgh. 

This bill was indorſed by M*Culloch and Company t to Meſl. An- 
derſon and Davidſon ee in London, and by them again to 


the petitioners. 


About the beginning of December laſt, M Culloch ard Company; 

8 the drawers of the bill, became bankrupt; and immediately thereafter 

arreſtments were uſed in the hands of the reſpondent, to the extent 
of above IL. 10,000 Sterling. 

When the term of payment of the pill came, it was ; preſented to 


I. 708:8: 2 Sterling to Ebenezer M Culloch and Com- * 


— the reſpondent for payment, which he refuſed, on account of the Jan, 18. 


arreſtments uſed in his hands; upon Which it was proteſted for not 1750, 


8 payment againſt all concerned. 


Upon this, the reſpondent raiſed a multiple-poinding, and alſo Jan. 20. 


3 a bill of ſuſpenſion, ſetting forth his double diſtreſs, by 


reaſon of the anreſtments produced; that he had raiſed a multiple- 
> cen poinding which would call in a week: And therefore contending, that 
payment ſhould be ſuſpended for the few days neceſſary to bring 
___ that action into Court; becauſe, though the indorſees would no 
1 n de e if the: indorlations were acquired in the courſe 
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1770. 


Jan. 25 


of trade for really money. , yet 1 1 e had no Ty bt : 
know any thing of the cauſe of granting the indorſations ; and it 
might be alledged, and for ought he knew, proved by the arreſters, 


that the indorfations were in truſt for behoof of the bankrupts, 
or within ſixty days of their nottour bankruptcy, in ſecurity of for- 


mer debts, in which caſes the indorſations would be reducible and 


the arreſters preferable; and therefore payment ſhould be ſuſpended _ : 


for a few days, that the arreſters might have an opportunity of being 
heard, and that the ſuſpender might pay with abſolute ſafety. The 
ſuſpender at the ſame time ſet forth, That he was willing to find ſuf= 
ficient caution, or to conſign the money, in caſe that was more a- 
greeable to the chargers, in their own hand, or that of 2 other 


perſon the Court ſhould appoint. N 
The petitioners gave in es: to als bill or 8 beariag, . 


That they were willing to depone that they had paid full value for 


the indorſation in the way of trade, and that their oath. ought to be b 
taken, and the bill of ſuſpenſion refuſed.  _ 
The Lord Hailes Ordinary, after adviſing with the whole Lords, 


vs. ' paſſed the bill upon caution. 


1770. 


The reſpondent, who had no inch to keep the money, and 8 


who was deſirous to put the petitioners to as little inconvenience as 


was conſiſtent with his own ſafety, paid in the money to the peti- 55 
tioners upon their note, taken in name of his agent. = | 


This notwithſtanding, and notwithſtanding that the petitioners, - . 


it their alledgeance be true, might have had in a few days a judg- | 
ment preferring them in the multiple-poinding which was called; 
yet they thought proper to reclaim againſt the judgment paſſing. the = 


Feb. 13. bill, and that petition your Lordſhips upon anſwers refuſed. 


Thereafter the multiple-poinding came in courſe of the rolls he 7 
fore Lord Gardenſton Ordinary; and the petitioners might have had 
a decreet of preference, if they pleaſed. That however they did not 


Feb. 21. chuſe to take, but preferred a ſecond reclai ing petition, which your . 
177% Lordſhips ordered to be anſwered againſt the 8th of March, But in 


Feb. 26. was there arreſted at the inſtance of Anderſon and Da vidſon as indor- 
1779. ſers of the bill in queſtion, but was relieved, after confinement for 
an hour or two, and finding bail. This ſtep. however might have 


the mean time the reſpondent, who was obliged to go to London, 


put the reſpondent to a great deal of inconvenience, and it was cer- 
tainly very improper, and in an ordinary caſe would have been 28 


to create ſuſpicions. 
The petitioners, as already. Cited; W not take a 1 of x pr "2 


ference in the multiple poinding. What ney want is to obtain a de- 


| | eiſion 5 
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* 


8 cifien that will "Bob a ape in favour of all holders of bills, and 
will eſtabliſh, that even in the caſe of a bankruptcy where arreſt- 


ments have been uſed, no ſuſpenſion of a bill is to pals, if the inder. 


ſiee be willing to make oath that he paid value. 
I he cauſe of puſhing for ſuch a deciſion, the petitioners ay, is 


the alteration which the. banks have made in their method of giving 5 


credit, which is now done by diſcompting bills, not by caſh-ac- 


compted if the onerous indorſees are to be put to the expence and 


delay of diſcuſſing a fuſpention, or obtaining a preference in a mul- 
tiple- poinding. 
There is nothing more certainly eſtabliſhed by thelaw and 3 | 


of this country, than that the debtor of a bankrupt, whoſe creditors. 


have intimated different rights to him, ſhould call them all into the 
field by a multiple-poinding, in order to diſpute their preferences; 


that the debtor cannot pay ſafely without doing ſo; and that he is. 


525 intitled to the expence of that proceſs out of the fun; in his hand. 
The alteration banks and bankers may have at preſent thought 


| proper to make in their proceedings, ſeems to be but a very. inſuffi- 


| cient reaſon for your Lordſhips altering the courſe of the common 
law. Ir ſeems much more proper that they ſhould conform them 
| ſelves to the law, than the law {ſhould conform itſelf to them. If 


they find that the law as it ſtands does not ſuit their proceedings, 


nor the intereſt of trade, the proper way ſurely is to apply for a ſta- 
tute to alter the common law, which it does not ſeem either proper 
or competent for a court of juſtice to do. At any rate, an att of ſe- 
ſderunt would ſeem to be requiſite. And indeed that would be ne- 
ceſſary even according to the ſhowing of the petition itſelf, p. 7. 
at the top, which ſets forth, That the indorſee's oath, on this occaſion, 
is taken ex officio, and that it would be proper to put ſpecial 1 interro- 
gatories. Indeed there can be no doubt that an oath, bearing an in- 
daorſation to be onerous, or that it is for value, is extremely equi- 
vocal, and that ſeveral ſpecial interrogatories are neceſſary in order 
do prevent evaſions; fo that if your Lordſhips on this occaſion ſhall 
think that you can or ought to abrogate the common law ſo far, it 
ſeems to be proper and neceſſary that an act of ſederunt paſs, adj aſting : 
the ſpecial interrogatories co be put to indorſees. 
But the reſpondent is perſuaded that your Lordſhips will ſee no 
cauſe for altering the former law and practice, Tupppling it were in 
Four power to do ſo. . 
l he obvious conſequence of ſuch a ſtep would be to make way to 


; numberlets frauds on the Part of bankrupts, who, it cannot be 
| doubted, 


5 compts as formerly; and it is pretended that no bills will be diſ- 
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| 
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Joukied: if the aleration the petitioners want Golf, take. place. = 
would make it a common practice, in order to diſappoint their cre- 

ditors, to indorſe away their bills to perſons who would have no 
| {cruple to make oath to the oneroſity of the indorſation, of whom 


there are but too many to be found every where, This. would be 


a very great inconvenience, and would greatly overbalance the tri- 


fling inconveniencies to which the petitioners ſay the law, as itſtands, 


expoſes indorſees. The law, as it ſtands, does all that can be reaſon- 


ably expected to favour them. That the indorſation is in truſt or 
gratuitous, can only be proved by the writ or oath of the indorſee, © 
and a ſummons of multiple-poinding is privileged and comes into 
court in ſix days; ſo that the indorſee, if onerous, muſt, in a very 5 


little time, and at a very little expence, receive his money. 


The petitioners ſay, that they have but ſmall profit on pin, g = 


bills. It may be ſo, but they will not refuſe but that their profits on 
the trade of diſcompting are upon the whole immenſe. They ſurely 
are not afraid that payment of every bill they diſcompt will be ſtop- „„ 


ped by the bankruptcy of ſome party concerned. They are too cau- 
tious to let that happen often. It will occur but once or twice in a 
twelvemonth, and there can be no doubt that the expence of diſ- 


cuſſing a dozen of ſuſpenſions and multiple-poindings would be but 


a mite to their profits on diſcompting for that period; fo that there 
is no danger that the trade of diſcompting will ceaſe, _ 
As to the delay; that, as already ſaid, cannot be great, becauſe a 


multiple- poinding is a privileged ſummons that comes in upon ſix | 
days: Beſides, at any rate, the argument from delay would only go 


this length, that the 1 Gorſee ſhould be intitled to uplift the money 
upon finding ſecurity to pay it to the creditors-arrefters, in caſe they 
prevail ; ; and the expences of the multiple-poinding to the. Taiſer of 


it, in caſe of a litigation. The reſpondent was willing the bill 
ſhould have been refuſed upon that condition : But even that the 
petitioners would not agree to. However, be the inconveniencies 
what they may, incommodum non Solvit argumentum, _ 1 
The petitioners very juſtly obſerve, It is impolible 3 in oy 
© courſe of human affairs to guard againſt every accident,” Bank- 


ruptcy is one of theſe; and there are greater inconveniences to which 


indorſees muſt ſubmit on account of other accidents. For example, | 


If the accepter dies, the indorſee muſt always meet with ſome delay 


before he gets payment; and if the accepter's affairs are not in per- 


fect good order, with ſome expence: Yet ſurely theſe triffing incon- 


veniencies are no reaſon for breaking through the forms oi law that 5 
muſt be obſerved in recovering payment from the repreſentatives of 
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: # Aedtort or i rule of d among hi credimes of a defunct: 
Jet allthe arguments. in the DUE iconcuds I for wache 

ing e Ee. | 
All the intereſt the FATS: FR has 3 in chis matter is, that he pay 
8 ſafely, that is, without being liable to pay over again to the arreſt- 


ers, and that he have the expence of the multiple-poinding ; z and he 


- 8 moſt certainly intitled to both: Yet he will not be ſecured * in ei- 


1 ther. if the doctrine of the petitioners * evail. 


The reſpondent had arreſtments uſed in his hands to the extent of 


I. 10,000 Sterling. The fhort queſtion therefore comes to be this: 

1 Suppoſing that your Lordſhips ſhould refuſe the bill of ſuſpenſion 
and oblige the reſpondent to pay the money to the petitioners, and 
that thereafter the creditors-arreſters ſhould appear in the multiple- 


22 poinding, and prove /cripto of the petitioners, that they held the bill 
in truſt for the bankrupt's behoof, or reduce the indorſation upon 


£2 the act 1696, as being granted wichls 60 days of the bankruptcy, 


| (which for ought that yet appears in this proceſs may be the caſe), 
and ſuppoſing that by this time the petitioners had failed in their. 
_ circumſtances, would the reſpondent have a good defence of bona fide 


payment upon the refuſed bill of ſuſpenſion? or would he be liable 


to pay over again to the arreſters? The reſpondent in his firſt anſwers - 
was willing to ſuppoſe that the defence of bona fide payment would 
be ſuſtained; but as ſuch of your Lordſhips as touched upon this 


argument were of opinion that it would not, the reſpondent appre- 


hends there is no queſtion in this caſe. For, if it be law. that the re- 
| ſpondent would be, obliged to pay over again, it is, with ſubmiſſion, 


ds clear as any thing can be, that the bill muſt paſs; for, what could 


be more manifeſtly unjuſt than to refuſe the bill of ſuſpenfion offered 
for the reſpondent, and yet, inthe proceſs at the inſtance of the cre- 


ditors, oblige him to pay over again? The 


Even upon ſuppoſition that the defence of bona 4 payment would 
| be ſuſtained to the ſuſpender, yet the refuſal of the bill would be very 
hard and exceptionable with regard to the creditors-arreſters in the 
caſe above mentioned, who had been cut out of their money unheard. 
But if in the caſe above mentioned the reſpondent would not be 


: | ſecured from double payment by the refuſal of the bull of ſuſpenſion, 
there is no room for a doubt, as it would be the moſt flagrant in- 
Juſtice to ſubject the innocent reſpondent to the poſſibility of being 


ruined. That, though poſfible, is improbable indeed in this caſe, on 


account of the circumſtances of the petitioners; but it will be ob- 


5 ſerved — MEI no fires c on 1 own particular circumſtances, but 
e are 


1 £1 6 * 


are puſhing f. for a e * nw” abr to 104 . every holder. 
of a bill, whatever his character or circumſtances may be. RE 
No anſwer is attempted to this in the petition, and indeed 112 
7 5 not ſeem poſſible to anſwer it; and therefore it is needleſs to 
trouble your Lordſhips with going chrough a number of arguments. 
and obſervations that might be offered in anſwer to ſome things . 
thrown out in the petition. They will readily occur to your Lord- 
ſhips, eſpecially as the cale was way” Ry conſidered when formerly. $02 oY 
before the Court. 5 e = 


In reſpec obere, e 
0. MACLAURIN. 
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